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1. Where the Small Business Administration, 
after initially agreeing to accept a 
janitorial services contract under section 
8(a) of the Small Business Act, decided to 
reject the contract only 3 days before the 
existing one expired, the procuring agency 
was not justified in negotiating a sole- 
source contract with the 8(a) firm without 
soliciting an offer from.the incumbent, 
since a sole-source contract is improper 
even in an urgent situation where-there is 
more than one source capable of meeting the 
agency's needs. 

2. An agency may not decide to forego 
soliciting an offer from the incumbent for 
the next contract period, and instead award 
a sole-source contract to another firm, 
based on its view that deficient past 
performance indicates the incumbent is not 
responsible, since a nonresponsibility 
determination should follow, not precede, a 
competition and, in the case of a small 
business like the incumbent, by law is 
subject to review by the Small Business 
Administration. 

A t C  Building and Industrial Maintenance Corporation 
( A L C )  protests the award by the Department of Housing and 
Urban Development (HUD) of the contract on a sole-source 
basis to Eastern Services, Inc. (Eastern), to perform 
janitorial services at the HUD building in Washington, D.C. 
The contract is for a 6-month period, from December 1 ,  1984, 
to May 31, 1985, with options to extend for an additional 
2-1/2 years. 

We sustain the protest. 
* 
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Backqround 

A&C was incumbent contractor €or the services under a 
contract with the General Services Administration (GSA). On 
October 1, 1984, GSA transferred to HIJD the operation and 
maintenance of the HUD Headquarters Riiilding, including 
janitorial services: A&C's existing contract was to expire 
on November 30, 1984. 

In anticipation of the expiration of the existing 
contract and the.delegation of authority from GSA, H U D  
determined to secure further janitorial services through the 
Small Business Administration (SEA) under section 8(a) of 
the Small Business Act, 15 U.S .C .  C 637(a) (19821, which 
authorizes the SRA to enter into contracts with government 
departments and to arrange €or performance by letting sub- 
contracts to socially and economically disadvantaged busi- 
ness concerns. The SEA, on August 31, initially approved 
H U D ' s  proceeding with preliminary negotiations for a section 
8(a) subcontract and authorized H U D  to negotiate directly 
with Eastern. Accordingly, on September 19, H U D  issued a 
solicitation package to Eastern, which responded with a 
proposal for the work. 

Because t.he contract value was estimated to be 
$1,250,000, and Eastern's records had never been audited by 
a government agency, a comprehensive audit was scheduled to 
be conducted by the Defense Contract Audit Agency (DCAA). 
The existing contract with A&C was due to expire before 
completion of the audit, however, and HlJD therefore proposed 
to enter into a letter contract with Eastern under the 
section 8(a) program, subject to SEA approval, pending 
completion of the audit and negotiation of a final 8(a) 
contract. On November 27, 3 days before the expiration of 
the existing contract, the SBA refused to accept the serv- 
ices f o r  the 8(a) program because it had determined, in 
accordance with internal SBA policy, that the removal of the 
requirement from competition would have too adverse an 
impact on the incumbent contractor. 

Since only 3 days remained until the expiration of the 
existing maintenance contract, HUD convened an emergency 
meeting of the H U D  Procurement Review Board, which approved 
an emergency sole-source negotiated contract with Eastern. 
A s  originally contemplated, the contract with Eastern, 
executed on November 30, was to be €or a period of 6 months 
with the option to extend the term of the contract €or 2-1/2 
more years. H U D  since has requested reconsideration of 
S B A ' s  decision not to enter into a section 8(a) contract. 
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P r o t e s t  and Discussion 

A&C contends t h a t  H U D  has made an u n j u s t i f i e d  
sole-source award a t  a higher  p r i c e  f o r  a l l e g e d l y  l e s s e r  
s e r v i c e  requirements than under the c o n t r a c t  A & C  had w i t h  
GSA. AbC argues t h a t  j a n i t o r i a l  s e r v i c e s  a r e  r e a d i l y  
a v a i l a b l e  from numerous companies t h a t  could be expected t o  
compete f o r  a government c o n t r a c t ,  and p o i n t s  ou t  t h a t  A&C 
i t s e l f  had o f f e r e d  t o  extend the e x i s t i n g  c o n t r a c t  on a 
month-to-month bas i s .  F i n a l l y ,  A&C contends t h a t ,  i n  any 
event ,  t h e  p u b l i c  exigency d id  not j u s t i f y  e n t e r i n g  i n t o  a 
sole-source c o n t r a c t  t h a t ,  w i t h  o p t i o n s ,  could extend for  
3 years .  

H U D  responds t h a t  a sole-source award was j u s t i f i e d  by 
the p u b l i c  exigency s ince  j a n i t o r i a l  s e r v i c e s  m u s t  be 
unin te r rupted  and s i n c e  H U D ,  n o t i f i e d  only 3 days p r i o r  t o  
the e x p i r a t i o n  of t h e  e x i s t i n g  c o n t r a c t  t h a t  SBA would not 
approve an 8 ( a )  c o n t r a c t ,  had i n s u f f i c i e n t  time t o  reques t  
p roposa ls  from o t h e r  p o s s i b l e  o f f e r o r s .  HUD s t a t e s  t h a t  i t  
d i d  n o t  simply extend A & C ' s  c o n t r a c t ,  o r  seek a competi t ive 
o f f e r  from t h e  f i r m  t o  compare w i t h  E a s t e r n ' s ,  because A & C ' s  
performance a s  the  incumbent had been d e t e r i o r a t i n g  s t e a d i l y  
and was s e r i o u s l y  d e f i c i e n t .  H U D  a l s o  s t a t e s  t h a t * t h e  
op t ion  p rov i s ion  o r i g i n a l l y  contemplated w i l l  not 'be  
included i n  E a s t e r n ' s  c o n t r a c t ;  H U D  adv i ses  t h a t  i f  SBA 
r eve r ses  i t s  d e c i s i o n ,  a c o n t r a c t  w i l l  be entered i n t o  w i t h  
SBA u n d e r  s e c t i o n  8 ( a ) ,  b u t  i f  S B A  a f f i r m s  i t s  d e c i s i o n ,  HUD 
w i l l  conduct  a compet i t ive  procurement. 

We do n o t  be l i eve  t h a t  award t o  Eastern on a 
sole-source b a s i s  was proper.  

We recognize t h a t  from A u g u s t  31 ,  when SBA i n i t i a l l y  
approved H U D ' s  r eques t  t o  n e g o t i a t e  w i t h  Eas t e rn ,  u n t i l  
November 27 ,  SBA gave n o  i n d i c a t i o n  t o  HUD of any p o s s i b i l -  
i t y  t h a t  a c o n t r a c t  u n d e r  s e c t i o n  8 ( a )  w i t h  Eastern a s  
subcon t rac to r  would  not  be approved. T h u s ,  when SBA no t i -  
f i e d  H U D  t h a t  i t  would  not accept  a sect ion 8 ( a )  c o n t r a c t ,  
H U D  l e g i t i m a t e l y  needed t o  take  quick a c t i o n  to  a s su re  i t s  
needs would be m e t ,  a t  l e a s t  on an in t e r im  b a s i s  w h i l e  i t  
considered o t h e r  procurement approaches. See I n t e r n a t i o n a l  
B u s i n e s s  Services ,  Inc . ,  B-209279.2, Feb. 8 ,  1983, 83-1 
C.P.D.  11 1 4 2 .  

- 

N e v e r t h e l e s s ,  government procurements g e n e r a l l y  m u s t  be 
conducted o n  a compet i t ive  b a s i s  to  t h e  maximum e x t e n t  
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p r a c t i c a b l e .  Work System Design, I n c . ,  B-213451, Aug.  27 ,  
1984, 84-2 C.P.D. 1 226.  A sole-source award t h e r e f o r e  is 
j u s t i f i e d  w h e r e  time is  of the  essence only i f  t h e r e  i s  no 
o t h e r  known source t h a t  could meet the  agency 's  needs w i t h i n  
the  requi red  time-frame. I d .  Where t h e r e  a r e  o t h e r  ava i l -  
ab l e  sources ,  the  agency m u s t  make reasonable  e f f o r t s  t o  
gene ra t e  competi t ion by ,  f o r  example, s o l i c i t i n g  o r a l  o f f e r s  
w i t h  s h o r t  response times based on a s  complete a s e t  of 
s p e c i f i c a t i o n s  a s  p r a c t i c a l ,  o r  such o t h e r  s h o r t - c u t s  a s  may 
reasonably be necessary under t h e  c i rcumstances.  See Las 

11 3 2 3 .  Since  a s e r v i c e s  con- 
t r a c t o r  a l r eady  i n  p l a c e ,  l i k e  A & C ,  l o g i c a l l y  should be 
viewed a s  a source  a v a i l a b l e  t o  cont inue  t h e  same o r  s i m i l a r  
s e r v i c e s ,  t hese  p r i n c i p l e s  s u g g e s t  t h a t  HUD should have 
s o l i c i t e d  an o f f e r  from A & C ,  on an expedi ted b a s i s ,  t o  j u d g e  
a g a i n s t  Eas te rn  I s . 

We a l s o  recognize t h a t  H U D  was so d i s s a t i s f i e d  w i t h  
A t C ' s  performance a s  t h e  incumbent t h a t  the  agency probably 
would n o t  have accepted an o f f e r  from t h e  f i r m  even i f  i t  
were lower i n  p r i c e  than E a s t e r n ' s .  The d e c i s i o n  t h a t  a 
f i r m  is incapable  of providing accep tab le  s e r v i c e s  based on 
i t s  p a s t  performance, however, c o n s t i t u t e s  a nega t ive  d e t e r -  
mination of r e s p o n s i b i l i t y ,  w h i c h  is supposed to fol low,  not 
precede, t he  f i r m ' s  p a r t i c i p a t i o n  i n  t h e  procurement, and 
which, i n  t h e  case  of a small  bus iness  l i k e  A & C ,  m u s t  by law 
b e  r e f e r r e d  t o  SBA f o r  i t s  review before  t h e  f i r m  can be 
r e j e c t e d .  15 U.S .C .  S 6 3 7 ( b ) ( 7 )  (1982) .  T h u s ,  i f  H U D  con- 
s ide red  ACC nonrespons ib le ,  t he  agency should have so con- 
cluded a f t e r  r-eceiving t h e  f i r m ' s  o f f e r ,  and then s o l i c i t e d  
SBA i n p u t .  Accordingly, i t  was improper f o r  H U D  not t o  
include the p r o t e s t e r  i n  an expedi ted competi t ion w i t h  
Eas te rn  based on what i n  e f f e c t  c o n s t i t u t e d  a p rospec t ive  
de te rmina t ion  t h a t  A&C was nonresponsible .  

A s  t o  t h e  p r o p r i e t y  of t h e  p r o t e s t e d  op t ion  p rov i s ions  
i n  E a s t e r n ' s  6-month c o n t r a c t ,  w e  understand t h a t  HUD has 
not a c t u a l l y  de le ted  the  op t ion  p rov i s ions ,  b u t  apparent ly  
simply does not intend t o  extend the c o n t r a c t .  (The agency 
a n t i c i p a t e s  t h a t  S B A  w i l l  approve a new 8 ( a )  c o n t r a c t  
award.) On t h a t  b a s i s ,  w e  d i s m i s s  t h e  p r o t e s t  on t h i s  i s s u e  
a s  academic. N e v e r t h e l e s s ,  w e  po in t  o u t  t h a t  i t  would, i n  
our  v i e w ,  be incongruous f o r  a sole-source c o n t r a c t  award 
based on the  p u b l i c  exigency t o  conta in  opt ion  p rov i s ions  
l i k e  those here .  
B-208143, e t  a l . ,  Apr. 1 4 ,  1983, 83-1 C . P . D .  11 4 0 3 ;  
I n t e r n a t i o n a l  Business  S e r v i c e s ,  I n c . ,  B-209279 .2 ,  supra.  

- See NCR Corp.; General  Systems COrp., 
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The protest  against the sole-source award is 
sustained. Since the 6-month period is pract ical ly  over, 
however, and since t h e  contract w i l l  not be extended, no 
remedial action is practicable. 

d, 2 . L  
Harry R. Van Cleve 
General Counsel 




